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 IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR),

       SONITPUR, TEZPUR

                                    C.R Case No. 08/2015

                                     U/S 417/427/448/323/34 IPC

                   Tarun Das

                                                        Vs

1. Purnima Borah

2. Jayanta Borah

3. Bhabani Borah

4. Mina Borah

5. Prasanta Borah        ………Accused Persons

PRESENT: Sri B. Acharyya. LL.M., A.J.S.

                  Sub-Divisional Judicial Magistrate(S), Sonitpur, Tezpur

Appearances:

Advocate for the Complainant:     Smti. Dulumoni Sinha

Advocate for Accused persons:     Sri Ram Babu Sah

Offence Explained on:           29.01.2015

Date of Evidences:          03.08.2015 & 19.12.2015

Date of Argument:          03.04.2019

Date of Judgment:          30.04.2019

                           J U D G M E N T
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The Complaint case in brief is that one Tarun Das has filed a complaint

petition on 26.09.2008 stating that accused persons by doing conspiracy

got Kalpana Borah married to him. She was earlier married to another who

belongs to her village. She has 2 (two) children from her previous husband.

Her previous husband had left her as she used to harass him. By hiding all

the above facts she again married to the complainant. After their marriage

the complainant came to know about the said facts but he thought that

she has chance and leave all her previous habits but she remains the same

and started  to  harass  the  complainant.  On  14.01.2006  all  the  accused

persons on being called by Kalpana Borah forcefully entered into the house

of  the  complainant  and  assaulted  him.  When  he  started  hue  and  cry,

nearby persons came for his rescue and he somehow able to save his life.

Again on 21.09.2008, accused persons forcefully entered into the house of

the complainant and tried to assault him. When he raised hue and cry the

accused persons fled away from the house of the complainant by taking

some money and other valuable articles. Hence complainant has filed this

case. 

1.  The complainant of this case initially filed an FIR in connection with the

same incident alleged in this complaint case. However, the investigation

authority  had  then  submitted  final  report  against  the  accused persons.

Thereafter on receipt of the final report Court had sent the notice to him.

The complainant then appeared and rejected to accept the final report and

had filed protest petition in the Court which was registered as the present

complaint case. Accordingly after making inquiry u/s 200 and 202 of Cr.P.C

and finding sufficient materials to proceed against the accused persons,

cognizance  of  this  case  was  taken  against  the  accused  persons’  u/s

417/427/448/323/34 of the Indian Penal Code. 

2. The  complainant  examined  3  (three)  witnesses  in  this  case.  Thereafter

evidence of the complainant was closed.

3.  The recording of statement of the accused persons’ u/s 313 of the Cr.P.C

was done to which they denied the questions put to them. The accused

persons declined to adduce any evidence in their defense.

4. Heard  the  arguments  put  forward  by  the  learned  counsels  of  both  the

parties and also perused the evidences and materials on record.
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       POINTS FOR DETERMINATION:

5.  The following points have been taken up for determination and discussion

in the case:

1. Whether the accused persons on 21.09.2008 at

Balichapori  under Tezpur P.S in furtherance of

their  common  intention,  voluntarily  caused

injury  to  the  complainant  and  thereby

committed an offence punishable under Section

323/34 of the Indian Penal Code?

2. Whether  the  accused  persons  on  same  date,

time and place, in furtherance of their common

intention,  caused  mischief  by  damaging  the

articles worth more than Rs. 50/- in the house

of the complainant and thereby committed an

offence punishable under Section 427/34 of the

Indian Penal Code?

3. Whether  the  accused  persons  on  same  date,

time and place, in furtherance of their common

intention,  entered  into  the  house  of  the

complainant to commit an offence and thereby

committed an offence punishable under Section

448/34 of the Indian Penal Code?

4.   Whether  the  accused  persons  on  same  date,  time  and  place,  in

furtherance  of  their  common  intention,  attempted  to  cheat  or

intentionally deceive the informant and thereby committed an offence

punishable under Section 417/34 of the Indian Penal Code? 

 DISCUSSION, DECISION & REASONS THEREOF:

6. Complainant Sri Tarun Das as PW 1 had deposed that he had filed this

case against Purnima Borah,  Bhabani Borah,  Mina Borah,  Jayanta Borah

and Prashanta Borah. The incident took place on 21.09.2008 in his house

at Balichapori.  Accused Purnima Borah is his ex-wife and other accused

persons  are  her  father,  mother  and  brothers.  He  met  Purnima  Borah
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through  someone  and  in  the  year  2005-2006  and  married  her.  After

marriage he came to know that Purnima Borah was already married to

someone else and had 2 (two) children and when he asked her about her

previous marriage and whether she had divorced her former husband, she

replied  that  she  was  divorced  but  failed  to  show  any  document.  With

regard to this fact he had argument with Purnima and in his absence also

her former husband Pradip Borah used to come to meet her and even in his

presence  he  used  to  come  to  meet  Purnima.  On  21.09.2008,  Purnima

Borah quarreled with him and then she called her family members who

then came to his house. All the other accused persons came and without

any reason assaulted him. He was alone at that time. When complainant

started hue and cry, nearby people came and then the accused persons

took  some  articles  from  his  house  and  went  away,  since  he  was

unconscious due to assault. His neighbours took him to the hospital where

he regained consciousness later. He also stated that before going to the

Hospital  he went to  the police  station and police  then referred him for

medical treatment. He has filed this case initially through Court. Police then

went for enquiry. However when Purnima told the police that she is feeling

sorry for her act and then she will come back to him, then he felt a little

relieved. However till  date she had not come to him. When he received

notice from the Court than only he came to know that the case against the

accused persons lodged by him was given Final Report by the police. Then

he initiated the case on the basis of the protest petition. On 21.09.2008 the

accused persons had damaged his household articles.

In his cross examination, PW 1  has stated that he has signed all the

pages of his complaint petition. He has signed his petition after reading

and understanding it.  The complaint  petition was written by one of  his

Mohori friend but he does not know his name. He and Purnima had a Court

marriage. His acquaintance with Purnima was 1 (one) month prior to their

marriage. They met each other through a person named Chandan Biswas

who resides at Tezpur, Kacharigaon. The distance between his house and

the  house  of  Purnima  is  about  3-4  Kilometers.  He  has  been  doing

journalism from last 8-10 years it is his hobby. He covers accidental news

items and other articles.  However he does not get  money through this

means. He did not mention the time of incident in his case and petition. He

denied the fact that he did not mention the names of the persons who

have helped him on the date of incident. Two of them have expired. He
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does  not  remember  his  date  of  marriage  with  Purnima.  He  has  never

interrogated Pradip  Borah with  regard to  any matter  of  Purnima Borah.

Pradip used to come to his house. He denied the fact that Pradip Borah

never come to his house and he falsely implicating Purnima Borah and also

that prior to 5 (five) years of his marriage to Purnima Borah, she was orally

divorced with Pradip Borah and he knew about the fact. He also denied the

fact he had married Purnima Borah after knowing that she was a divorcee

and also that he used to go to the house of Purnima Borah 15 (fifteen)

times prior to their marriage. He also denied the fact that he knew about

the past and the children of Purnima Borah from her previous marriage

prior to their marriage. He knows Jayanta Borah who works in Railways and

he was posted at Maligaon at the time of incident. He denied the fact that

Jayanta Borah was not present at Tezpur on the date of incident. Purnima

stayed  with  him  for  2  (two)  months  as  his  wife.  Thereafter

misunderstanding arose between them. At the time of marriage Purnima

Borah was working in a PCO. He denied the fact that he do not used to

maintain Purnima and she used to bear the expenses of their house and

also that since he did not bear the expenses of their house, for that reason

he used to have dispute with  Purnima Borah.  At  the time of  marriage,

Purnima Borah came alone  and her  family  members  did  not  come.  He

denied  the  fact  that  at  the  date  of  incident  he  started  to  assault  the

accused persons except Jayanta Borah because they came to make him

understand that it is his duty for maintaining his wife and also the fact that

he had requested the accused persons not to lodge a case against her and

promise to mend her habits. He did not submit any medical document with

this case but same was submitted to police. He denied the fact that he has

filed a false case against the accused persons out of revenge. Purnima

Borah had filed a maintenance case against him. The said case is decided

already but stayed by the High Court. 

7. Sri Anil Das as PW 2 had deposed that he knows the complainant as well

as the accused persons of this case. The incident took place in the year

2008 at day time. He stays nearby the house of the complainant. He heard

that fight arose between the complainant and the accused persons. He has

heard hue and cry and noise of articles were broken. There was a Tempo

waiting outside the house of the complainant. When he entered the house

of the complainant, it was in a bad condition and glasses were broken and

the  clothes  of  the  complainant  were  torn  and  he  was  crying.  Accused
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persons took away almirah in the tempo. Later on police came but police

did not ask him anything.

In his cross examination, PW 2 has stated he did not remember the

exact date of incident and time of incident. For his work generally he goes

in the morning at about 08:30 A.M and come back by 4:30 PM thrice a

week. He has not submitted any document stating that he is a resident of

Derikalgaon. He denied the fact that he does no stay at Derikalgaon and

also the fact that he is not a daily labour. He has come alongwith Bijoy Das

in  the  Court  and  then  has  met  the  complainant  in  the  Court  campus.

Complainant informed him that he has to come in the court as a witness

around 1 (one) week ago. PW 2 denied the fact that complainant told him

what to say in the Court. At the time of incident, after the accused persons

went away, they entered the house of the complainant. He does not know

the No. of the tempo on which accused persons took away the articles from

the house of the complainant. He does not know whose articles were taken

away  by  the  accused  persons  on  the  said  tempo.  He  knows  the

complainant from childhood and both of them have grown up together. At

the time of incident complainant used to do social works and looks after

the temple and its management. He denied the fact that accused Jayanta

Borah was not present at the place of occurrence. He remembers all the

accused persons  but  he does  not  know about  their  residence.  Purnima

Borah  was  the  wife  of  the  complainant.  There  was  some  matrimonial

dispute between Purnima Borah and the complainant. All people from the

village know that Purnima Borah was previously married to some person

earlier and meeting was held in this regard. He denied the fact that he has

stated false evidence as per the instruction of the complainant. He does

not when police came to investigate about this case. 

8. Sanjay Das as PW 3 had deposed that he knows the complainant and

accused  Purnima  Borah  but  do  not  know  the  other  accused  persons.

Around 8-9 years ago while he was going to Panchayat Office, he heard

noise from the house of the complainant. Then he stopped and saw that

other people also gathered outside the house of the complainant. Since it

was a household dispute he did not feel the need to intervene.

In  his  cross  examination,  PW 3 has  stated  that  complainant  is  his

brother in relation. Police had never interrogated him in connection with
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the  fight  between  the  accused  Purnima  Borah  and  the  complainant.

Complainant had asked him to come as witness in this case. He just waited

for 1-2 minutes outside the house of the complaint at the time of incident.

He does not know for what reason the fight had happened. He did not

made any effort  to know the reason of  fight  between accused Purnima

Borah and the complainant.

9. Upon appreciation of the evidences and materials on record, it is seen that

all the PWs except the complainant are relatives of the complainant and

they have clearly stated that they have come to adduce evidence on the

request of the complainant. It also appears that PW 2 and PW 3 are not

very well conversant with the facts of this case. PW 3 clearly stated that he

does not  know what  took place between the  complainant  and Purnima

Borah. PW 3 clearly stated that except Purnima Borah, he does not know

any other accused person of this case. But PW 3 is in relation a brother of

the complainant and if this is true, he should have known all the accused

persons of this case. Be whatever it is, it is clear that PW 3 is not aware

about the facts which led to the filing of this case as can be deciphered

from his evidence. Pw 3 even stated that he did not made any effort to

know as to what took place between the complainant and accused Purnima

and he was not present at  the time of  occurrence.  Thus it  can be well

ascertained  that  PW  2  and  PW  3  were  not  present  at  the  place  of

occurrence which appears from their evidences. 

10. PW 2, as it appears from his evidence, cannot say who broke the household

articles in the house of the complainant and he did not see the same. PW 2

in his cross examination clearly stated that he entered the house of the

complainant  after  the  accused  persons  went  away  from there.  Thus  it

transpires that PW 2 did not see the accused persons in the house of the

complainant and all he has stated are hearsay. PW 2 also does not know

whose articles were taken away by the accused persons on the said tempo.

It can be ascertained from the evidences on record that there might have

some matrimonial  dispute between Purnima Borah and the complainant

which is even admitted by PW 2. But PW 2 clearly stated further that all

people from the village know that accused Purnima Borah was previously

married to some person earlier and meeting was held in this regard but

complainant has stated that he does not know the same at the time of

marriage  which  gives  an  impression  that  complainant  is  somewhat
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suppressing the said fact and there is clear contradiction in this regard as

PW 2 has stated in his cross examination that all the village people were

about the earlier marriage of Purnima and hence it cannot be said that

complainant was not aware about the same. Moreover, Chandan Biswas,

through whom complainant became in touch with accused Purnima, was

not examined in this case and he might have been a good witness to say

whether complainant knew about the earlier marriage of Purnima or not

before marrying Purnima. It can be ascertained that complainant was well

aware about the earlier marriage of Purnima at the time of marrying her

but somehow married her but subsequently when dispute arose between

them, then complainant has raised the issue that he did not know about

the earlier marriage of Purnima at the time of marriage. 

11. Moreover, complainant has failed to show any document regarding earlier

marriage of accused Purnima and as per Evidence Act, burden to prove

lies upon the complainant as he alleges the fact. Moreover, complainant

has  failed  to  bring  any  witness  who  has  seen  the  earlier  husband  of

accused  Purnima,  namely  Pradip  Borah,  visiting  the  house  of  the

complainant  after  his  marriage  with  Purnima  as  alleged  by  the

complainant.  Complainant clearly stated that he has never interrogated

Pradip Borah with regard to any matter of Purnima Borah since marriage.

Moreover,  it  appears  that  I.O  did  not  interrogate  PW 2  and PW 3  nor

recorded their statement during investigation of this case.

12. It can be ascertained that complainant has alleged that accused persons

severely assaulted him and he became unconscious but complainant has

failed to prove the same by adducing any medical document in support of

his allegation. Moreover, no Medical Officer has been examined in this case

who  examined  the  complainant.  Complainant  has  further  stated  in  his

evidence  that  as  he  became  unconscious,  his  neighbours  took  him  to

hospital  but  complainant  did  not  say  who the people  who took  him to

hospital were and those people were even not examined in this case to

substantiate  and  justify  the  case  of  the  complainant.  Moreover,

complainant has stated in his evidence that he was alone at his house

when accused persons assaulted him which proves that no other person

had seen the accused persons assaulting the complainant. 
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13. Hence in view of aforesaid discussion and considerations, it can be said

that complainant has failed to prove the allegation against the accused

persons beyond reasonable doubt and the alleged offences have not been

established against the accused persons by the prosecution and they are

entitled to be acquitted of the offences under Sections 417/427/448/323/34

of the Indian Penal Code. 

                                              ORDER

Hence I hold that accused persons Purnima Borah, Jayanta Borah, Bhabani

Borah,  Mina  Borah  and  Prasanta  Borah  are  not  guilty  of  committing

offences  punishable  under  Sections  417/427/448/323/34  of  the  Indian

Penal  Code.  Accordingly  the  accused  persons  are  acquitted  from  the

offences  punishable  under  Sections  417/427/448/323/34  of  the  Indian

Penal Code and they are set at liberty forthwith.

The bail bond of the accused persons shall stand cancelled and surety shall

be discharged after the expiry of 6 (six) months period from today.

The case stands disposed of on contest.

The Judgment is delivered in the open Court in presence of the accused

persons and their Advocate. The Judgment is given under my hand and

seal of this Court on this the 30th day of April, 2019.

 

                                                                                        (B. Acharyya)

          SDJM(S), Sonitpur, Tezpur
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                                                 Appendix:

Prosecution Witness:

PW 1: Sri Tarun Das

PW 2: Sri Anil Das

PW 3: Sanjay Das

Documents Exhibited by Prosecution: Nil

Defence Witness: Nil

Documents Exhibited by the defence: Nil   

                                                                    (B. Acharyya)

         SDJM(S), Sonitpur, Tezpur


